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The fact that the acts are done, or reasonably believed to be done, pursuant to a legal right generally constitutes a defense 
to a prosecution for malicious or criminal mischief. 


Acts done pursuant to a legal right, or the reasonable belief that the right exists, generally do not constitute malicious mischief 
or damage to property.! Thus, a person does not commit the crime of property damage by damaging the property of another 


if the person does so under a claim of right and has reasonable grounds to believe he or she has such a right. The defenses 
of good faith, reasonable belief, and claim of right are ordinarily applicable to acts done in the protection of the possession of 


property or of the property itself and in the abatement of a private nuisance.’ 


Self-defense is available as an affirmative defense to a charge of malicious mischief, so long as the damage to the property 


giving rise to the charge arises out of the accused's use of force against another person to prevent an offense against the accused.* 
Additionally, while an accused may be privileged to use force to terminate an intrusion on his or her own property, or that of 
another, such privilege is limited to instances where an immediate termination is necessary to avoid or minimize foreseeable or 


ongoing damage.” This is particularly so where a peaceful legal recourse is available. Accordingly, a party may be criminally 
responsible if he or she does more damage, or uses greater violence, than is necessary for the assertion of such right or its 


protection.” Further, if a statutory justification defense applies to crimes involving the use of force against another person, but 
not to the use of force against property, defense of property is not a viable defense to a charge of criminal mischief. Acts 


constituting malicious mischief may not, however, be resorted to in order to gain possession of a person's property.” 


While a person who uses his or her authority maliciously or spitefully, to the destruction of the property of another, may be 
guilty of malicious mischief, 10 it is generally a sufficient defense to a charge of malicious mischief or damage to property that 


an act is committed by authority of the owner of the property, |! or in the discharge of an official duty, |? or under an honest, 
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although erroneous, belief of authority in the performance of a supposed duty, 4 provided that the perpetrator has taken proper 
precautions to learn what his or her rights and duties are. 14 Consent, however, is no defense to a charge pursuant to a statute 


proscribing the destruction of government property. 1 


An offer to pay, or a payment to the person injured, for the damages sustained is not a defense to criminal or malicious mischief, ie 
nor is an intention to repair the damage or buy the damaged property, even where there is alleged to be an oral purchase 


agreement. |’ Co-ownership of spousal property is also generally not a defense. 18 


With respect to the required mental state of "knowingly" in the offense of criminal mischief, mistake of fact is an affirmative 
defense. 1? However, a mistake of law on known facts is not a defense to a charge of criminal or malicious mischief,” nor will 
the desire to uphold unrelated areas of the law justify the violation of laws protecting property.” l False imprisonment is also not 


a defense to the crime of criminal damaging,” and abandonment is not a defense to the completed crime of criminal mischief.” 


Accident is a defense to a malicious injury to property charge, because a person is not guilty of the offense if he or she damages 


property without the intent to do so.74 
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Footnotes 

1 Mo.—State v. Green, 643 S.W.2d 1 (Mo. Ct. App. E.D. 1982). 

2 Mo.—State v. Mitchell, 573 S.W.3d 752 (Mo. Ct. App. W.D. 2019). 
3 Okla.—Hummel v. State, 69 Okla. Crim. 38, 99 P.2d 913 (1940). 


Abatement of nuisance 
Kan.—State v. Deines, 268 Kan. 432, 997 P.2d 705 (2000). 

4 Wash.—State v. Arth, 121 Wash. App. 205, 87 P.3d 1206 (Div. 1 2004). 
Defendant entitled to jury instruction on self-defense 
Defendant who was charged with criminal mischief was entitled to a jury instruction on self-defense as 
an affirmative defense, although defendant was charged with a crime against property rather than a crime 
against the person; the defendant kicked her ex-boyfriend's car door to defend herself by distracting him and 
by giving herself leverage to pull away from his grasp, and the defendant's defensive action was designed 
to affect the other person indirectly or to cause a reaction, which in turn caused property damage, rather 
than physical injury. 
Colo.—People v. Coahran, 2019 COA 6, 436 P.3d 617 (Colo. App. 2019). 


5 Vt.—State v. Patch, 145 Vt. 344, 488 A.2d 755 (1985). 

6 Vt.—State v. Patch, 145 Vt. 344, 488 A.2d 755 (1985). 

7 Okla.—Hummel v. State, 69 Okla. Crim. 38, 99 P.2d 913 (1940). 

8 Conn.—State v. Rivera, 187 Conn. App. 813, 204 A.3d 4 (2019), certification granted in part, 331 Conn. 
911, 203 A.3d 1246 (2019). 

9 Ala—Foster v. State, 25 Ala. App. 228, 144 So. 37 (1932). 
N.D.—State v. Spitzer, 55 N.D. 774, 215 N.W. 270 (1927). 

10 Ohio—Dailey v. State, 51 Ohio St. 348, 37 N.E. 710 (1894). 

Ti Ill.—Mettler v. People, 135 Ill. 410, 25 N.E. 748 (1890). 

12 U.S.—North Carolina v. Vanderford, 35 F. 282 (C.C.W.D. N.C. 1888). 

13 Conn.—State v. Foote, 71 Conn. 737, 43 A. 488 (1899). 

14 Mass.—Commonwealth v. Byard, 200 Mass. 175, 86 N.E. 285 (1908). 

15 U.S.—U.S. v. LaPorta, 46 F.3d 152 (2d Cir. 1994). 
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Validity, construction, and application of 18 U.S.C.A. sec. 1361, making it unlawful to willfully injure or 
commit any depredation against any property of the United States, 42 A.L.R. Fed. 901. 

S.D.—State v. Audiss, 70 S.D. 634, 20 N.W.2d 400 (1945). 

Tex.—Athey v. State, 697 S.W.2d 818 (Tex. App. Dallas 1985). 

Cal.—People v. Wallace, 123 Cal. App. 4th 144, 19 Cal. Rptr. 3d 790 (5th Dist. 2004). 

La.—State v. Whatley, 858 So. 2d 751 (La. Ct. App. 3d Cir. 2003). 

As to the necessity that the property injured is the property of another as an element of the offense of criminal 
or malicious mischief, generally, see § 5. 

Ohio—State v. Thompson, 2017-Ohio-8375, 99 N.E.3d 1035 (Ohio Ct. App. 10th Dist. Franklin County 
2017). 

As to required mental state in offense of criminal mischief, see §§ 7, 8. 

Mass.—Com. v. Tolman, 149 Mass. 229, 21 N.E. 377 (1889). 

Right to counsel 

Suspect's mistaken belief that suspect had the right to consult with counsel prior to being photographed did 
not justify his or her destruction of property. 

Colo.—People v. Johnson, 41 Colo. App. 220, 585 P.2d 306 (App. 1978). 

U.S—USS. v. Allen, 760 F.2d 447 (2d Cir. 1985). 

Ohio—Truett v. Bowman, 288 F. Supp. 2d 909 (W.D. Tenn. 2003). 

U.S—USS. v. McCalvin, 608 F.2d 1167 (8th Cir. 1979). 

Idaho—State v. Hopkins, 158 Idaho 191, 345 P.3d 250 (Ct. App. 2015). 

As to intent as an element of the offense, see § 7. 
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